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APPELLANT'S OPENING BRIEF

STATEMENT OF JURISDICTION

This is appeal by Petitioner-Appellant from an Order

of the Honorable Gus J. Soloman, United States District

Court Judge, for the District of Oregon, entered Febru-

ary 19, 1953, dismissing a Writ of Habeas Corpus there-

tofore sued out in behalf of Petitioner (R. 18). A Notice

of Appeal was filed on February 24, 1953 (R. 19).

The Writ of Habeas Corpus issued December 15,

1952 (R. 3), and a Return to the Writ was filed on De-



cember 29, 1952 (R. 12), on which latter date argument

was heard by the Court. The Petitioner alleges that the

detention of the Petitioner is unlawful because unau-

thorized by law and in violation of the United States

Constitution, as more specifically set forth hereafter. The

Petition alleges that the District Court had jurisdiction

under Title 28, United States Code, Section 2241; Title

5, United States Code, Section 1009 and Title 28, United

State Code, Section 2201 and 2202 (R. 3).

CONCISE STATEMENT OF THE CASE

Petitioner was born in Alberta, Canada, on June 10,

1905. His father had been born in Scotland and migrated

to the United States before coming to Canada, and his

mother had been born in Pennsylvania, being a direct

descendant of Samuel Huntington, one of the signers of

the Declaration of Independence (Tr. 606). On August

10, 1949, Petitioner was arrested in Portland, Oregon,

for deportation to Canada, on the ground that after his

entry into the United States he became a member of a

deportable class set forth in Title 8, U.S.C. 137 known

as the "Act of October 16, 1918," as amended by the Act

of June 28, 1940" and during the subsequent hearing

held in Portland, Oregon, additional charges were lodged

under said Act and also under the Internal Security Act

of 1950, 8 U.S.C. 137, charging Petitioner with having

been since entry of the United States a member of the

Communist Party of the United States. That Petitioner

was found to be deportable under the above charges (R.

15, 16).



The Petitioner in the Court below claimed:

(1) That the acts under which the deportation pro-

ceedings were conducted are unconstitutional; (2) that

he had not been afforded a fair hearing before the Immi-

gration and Naturalization Service in that certain re-

quirements of the Administrative Procedure Act had not

been complied with; (3) that there is no substantial evi-

dence to sustain a finding that Petitioner was a member

of the Communist party after entry into the United

States.

Petitioner's claims with respect to the first two points

have been determined adversely to him by this Court in

the recent decision of Galvan v. Press, 201 F. (2d) 302

and Petitioner relies for the purpose of this appeal on the

last point alone.

Although the petition seeks relief by way of a de-

claratory judgment as well as a request for the issuance

of the Writ of Habeas Corpus, it is here conceded

in view of the decision of the United States Supreme

Court in Heikella v. Barber, 97 L. Ed. 566, that only the

latter remedy is available to petitioner.

ARGUMENT

Petitioner is alleged to be subject to deportation be-

cause of alleged past membership in the Communist

party. There is no claim made nor is there any evidence

that petitioner has engaged in political activities in any

nature whatsoever since 1942. The evidence of peti-

tioner's witnesses is uncontroverted to the effect that pe-



titioner has, for the period of time in which they have

known him, been a decent, law-abiding husband and

father who has made valuable contributions to the com-

munity in which he lives. No contention is made that

petitioner's continued presence in the United States con-

stitutes a threat to the security of this Country or that

his threatened departure would not constitute a loss of a

useful and valuable contributor to the rather typically

American community in which he lives.

Petitioner recognizes that the existence of the above

state of facts does not constitute sufficient ground upon

which this Court might set aside an Order of Deporta-

tion based upon sufficient evidence. The grounds for de-

portability are, of course, within the realm of the legis-

lature rather than the judiciary. However, this Court

has recognized the serious nature and possible effect of

a deportation order and in applying the appropriate

standards upon which a final determination must be

made the nature of the charges cannot be wholly ignored.

Mangoaoang v. Boyd, decided June 17, 1953.

A question of the utmost importance in the determin-

ation of this case is that of the appropriate standard to

be applied with respect to the quantum of evidence nec-

essaory to sustain an order of deportability. Since the

decision in Heikella v. Barber, 97 L. Ed. 566 has pre-

cluded petitioner from a declaratory determination of

his rights and from direct attack upon the order, peti-

tioner is privileged only to have his rights determined by

the test to be applied on collateral attack by way of the

writ of habeas corpus. The standards to be applied in re-



viewing the evidence in such a case have not been entirely

free from doubt. Courts have sometimes expressed an in-

clination that the ruling must be supported by substan-

tial evidence while other rulings have indicated that

merely some evidence is required.

The appropriate standard at the present time would

seem to be that set forth by the McCarran Act for the

determination of the quantum of evidence sufficient to

support deportability. Title 8, U.S.C. Sec. 1252 (b) (4)

requires that decisions of deportability be supported by

"reasonable, substantial and probative evidence" and

while it is true that the instant case arose before the

passage of this Act in 1952, it would appear to be grossly

unfair to petitioner to determine this question by re-

quirements less than those set up by the law. See Vol.

66 Harvard Law Review 698.

The requirements of a finding of substantial evi-

dence have been set forth many times by this and other

courts. A recent case of this Court considering the re-

quirements necessary to sustain the findings of an ad-

ministrative agency is Willapoint Oysters Inc. v. Ewing,

Administrator, 174 F. 2d 676 (1949) in which the finding

of an administrative officer is set aside under the stand-

ards required by the administrative procedures act.

Another excellent statement of the requirements may

be found in the case of Lindenau v. Watkins 73 F. Supp.

216 (D.C. N.Y. 1947):

"Substantial evidence is evidence of such quality

and weight as would be sufficient to justify a reason-

able man in drawing the inference of facts which is



sought to be sustained. It implies a quality of proof
which induces conviction and which makes a defi-

nite impression on reason. It must be more than a
scintilla of evidence, and more than suspicion or sur-

mise. It must be more satisfying than hearsay or
rumor. Mere rags and tatters of evidence are not
sufficient. Some courts have gone so far as to say
that evidence subject to either one of two inferences

is not substantial. The test in determining what con-
stitutes substantial evidence in an administrative

proceeding is the same as that applied in trials by
jury."

The Petitioner testified on his own behalf and gave a

history of having lived in several different communities

in Canada and the United States during his youth and

arriving in Portland, Oregon in September of 1930, where

he has resided ever since. During the depression and

commencing in 1933 he was at times unemployed and

on relief and admits that he belonged to several organi-

zations concerned primarily with the welfare of the un-

employed and W.P.A. workers. He stated that he at-

tempted to become a citizen of the United States, but

that the Immigration Service prevented his attempt to

complete his application. Petitioner testified that he had

never been a member of the Communist Party or affili-

ated with any organization that had been affiliated with

the Communist Party and, while admitting that he knew

the three government witnesses who testified against

him, other than his ex-wife, he claimed that he met them

through his activities in other organizations. His post-

war activities consist of participation in the State Grange

of Oregon, the Cub Scout organization and the Methodist

Church, which he and his children attend. These matters



are discussed in the Decision of the Hearing Officer on

pp. 12 and 13 of his opinion.

At the hearing of this matter before the Immigration

Department, the Government presented four witnesses.

Petitioner herewith presents certain important considera-

tions with respect to the testimony of each of these wit-

nesses :

FIRST GOVERNMENT WITNESS: The first

Government witness was Lee A. Knipe who testified he

joined the Communist Party in 1937 and that he and re-

spondent were selected by the Executive Board of the

Albina Branch of the Party to attend a school in the Finn

Hall. He testified the purpose of the school was to teach

how to carry on a campaign to elect one James Murphy

to the state senate. This school, the witness said, was

held just before Labor Day in 1938. (See Decision of the

Hearing Officer pp. 9-10). Now the substance of the wit-

ness' testimony is that he allegedly saw respondent at

meetings that were open only to known members of the

Albina Branch of the Communist Party. Here are a few

excerpts from his testimony:

"Q. To your knowledge, did Hamish MacKay
ever hold any office in the Communist Party?

A. No, not to my knowledge." (p. 15)
* * *

"Q. Did you ever see Hamish Scott MacKay's
membership book in the Communist Party?

A. No.
Q. Did you ever see him pay dues for the Com-

munist Party, or to the Communist Party?

A. Not to my knowledge." (p. 15)
* * *

"Q. There was no show of Communist Party
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membership cards at any of the meetings that you
attended. Is that so?

A. That's right.

Q. You previously testified that is on another
occasion, that at these meetings that you designated
closed there were people present who you did not
know. That is correct, is it not?

A. That's correct.

Q. So whether these people were present who
you did not know, were members of the Communist
Party would be hearsay as far as you are concerned?

A. That's right.

Q. Do you know whether MacKay was active in

the Workers Alliance?

A. He was.

Q. Did you ever hear MacKay advocate force

and violence?

A. No, I didn't, (p. 20)

Q. He has been a pretty good father to a couple

of boys, hasn't he?

A. To the best of my knowledge.

Q. Did you ever see MacKay circulate any liter-

ature of any character whatsoever advocating force

and violence?

A. No, I never saw him circulate any kind of

literature.

Q. When is the last time you saw MacKay prior

to this hearing?

A. I believe it was right at the end of that school.

I haven't seen him for a—I would say 12 or 13

years." (p. 21)

With reference to the testimony of the witness

Knipe there are two matters we desire to call to the

Court's attention:

(1) The testimony of respondent's witness Dan Ma-

honey (p. 523). Mr. Mahoney is 69, totally blind, Ore-

gon resident for 27 years. He testified he knew Knipe



about eight years. He gave this uncontradicted testimony

relative to the general reputation Knipe:

"Q. Do you know the general reputation of Lee
Knipe, alias Joseph Arthur Knipe in Portland, Ore-
gon, for truth and honesty? Answer that question,

yes or no.

A. Yes.

Q. Is the general reputation of Lee Knipe, alias

Joseph Arthur Knipe, for truth and honesty good or

bad?
A. Bad.
Q. In your opinion is he an honest person?
A. No.
Q. You mean he is not an honest person?
A. That's right." (p. 528)

SECOND GOVERNMENT WITNESS: The sec-

ond government witness was Irene Mahoney, common-

law wife of Lee Arthur Knipe. She claimed to have seen

respondent at meetings that were open only to Com-

munist Party members. She testified she joined the Party

in Portland in 1938 and was dropped out or expelled in

1940 (p. 22). Here are a few excerpts from her tes-

timony:

"Q. Did you ever see (i.e. MacKay's) member-
ship book?

A. No.
Q. Did you ever see Hamish MacKay pay dues

in the Communist Party?

A. Nor (p. 24)
* * *

"Q. To your knowledge did Hamish MacKay
ever hold any official position or office in the Com-
munist Party?

A. Not that I know oi." (p. 24)

* * *

Q. Approximately how many people attended
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the meetings referred to as Communist Party meet-
ings at the Finn Hall?

A. That would be pretty hard to say.

Q. Could you give an estimation? Was it ten or
less than ten?

A. It would be around ten or more.

Q. Would it be as many as twenty?
A. I don't think so.

Q. They were relatively small meetings then?
A. Yes.

Q. Did you know most of the people present?
A. Yes.

Q. Did you know them all to be members of the
Communist Party?

A. Yes.

Q. How did you know that the other persons
present, other than yourself, were member of the

Communist Party?
A. That's kind of hard to answer (p. 25)

Q. By that I mean did you see their membership
books or were you told that they were, or how did

you know it?

A. / just took it for granted that they were all

members." (p. 25)

UPON CROSS-EXAMINATION of the witness

Irene Mahoney she seems to have suffered a loss of

memory. We refer the Court to page 4 of the respond-

ent's exceptions and brief. In her testimony quoted there

she could not remember the state where she lived before

living in Fort Wayne, Indiana; she did not know how old

she was when divorced from Grant Childs nor the year

of the divorce; she did not remember whether a marriage

ceremony was ever performed between her and Knipe.

With reference to the testimony of the witness Irene

Mahoney there are two matters we desire to call to the

Court's attention:
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(1) The testimony of respondent's witness Dan Ma-

honey to whom we previously referred. Irene Mahoney

is married, he testified, to his stepson and she lived in

his Dan Mahoney's home (p. 525). We quote from the

testimony of Dan Mahoney

:

"Q. Do you know whether Irene Mahoney was
ever arrested in Portland, Oregon, for being drunk
on the street?

A. Yes." (p. 25)

* * *

"Q. Mr. Mahoney, have you talked to people, or

have people talked to you about Irene Mahoney?
A. Yes.

Q. Answer this question yes or no. Do you know
the general reputation of Irene Mahoney in Port-

land, Oregon, for truth and honesty?

A. Yes.

Q. Is her general reputation good or bad?

A. Bad.

Q. In your opinion, is she an honest person?

A. No." (p. 527)

There was no refutation of this testimony of Dan Ma-

honey by any witness!

(2) The second matter with reference to the witness

Irene Knipe's testimony is her own admissions to the ex-

amining officer in her answers to his questions:

"Q. Did Hamish MacKay ever tell you that he

was a member of the Communist Party?

A. No." (p. 25)

"Q. Was there any attempt made at these meet-

ings to check the persons who entered the hall as to

who they were or whether they were bona fide

members?

A. Not that I know of." (p. 27)
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THIRD GOVERNMENT WITNESS: The third

Government witness was Robert McClure Hood. This

party testified that he joined the Communist Party at

the request of W. B. O'Dale of the Portland police de-

partment (p. 443) in the year 1940 and was expelled in

the year 1942 (p. 442). He further testified that the Port-

land police department instructed him to advocate force

and violence at public meetings. We quote excerpts from

his testimony on pages 5 and 6 of Exceptions and Brief

of Respondent and here are a few brief quotes:

"Q. When you were a member of the Communist
Party did you ever advocate the use of force and
violence?

A. Well, yes." (p. 499)

* * *

"Q. You were instructed by the Portland Police

Department to speak in public meetings as a Com-
munist and advocate force and violence?

A. I didn't never speak—I didn't ever make any
formal speeches, just in conversations. But I was so

instructed."

Q. You were so instructed?

A. / was so instructed.

Q. In other words, the Portland Police Depart-
ment instructed you to speak in public as a member
of the Communist Party and advocate the use of

force and violence?

A. Well, that is substantially it, yes . . .

Q. Who of the Portland Police Department gave

you those instructions, was it O'Dale?
A. He was one of them.

Q. Who else, Bacon?
A. He had something to do with it.

Q. How is that?

A. He had something to do with." (p. 500)
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The witness Hood admitted he had been convicted on

a drunk charge (p. 464) and his testimony relative to the

respondent is limited to alleged attendance of meetings.

We quote:

"Q. Did the respondent Hamish Scott MacKay
take an active interest or an active part in the meet-
ings that you have described as being meetings of

the Albina Branch of the Communist Party?
A. Oh, he had about as much to say about it as

anybody else, I guess.

Q. Did he hold any office in the Albina Branch
to your knowledge?

A. Not to my knowledge." (p. 452)

* * *

"Q. The only information that you have upon
which you claim that MacKay was a member of the

Communist Party is that he attended meetings of

the character that you describe that was held in the

home of Olsen, isn't that so?

A. Well, he was present on other occasion that I

mentioned, too." (p. 494)

FOURTH AND LAST GOVERMENT WITNESS:
The fourth and last Government witness was Sylvia N.

Sivertson the former wife of respondent Hamish Scott

MacKay. Now the Hearing Officer in ''Decision of the

Hearing Officer" on page 15, states:

"The decision turns on the probability or improb-

ability of the testimony of the witnesses. The greater

portion of the evidence presented by the Govern-

ment witnesses relates to events which took place

between 1936 and 1952."

Now petitioner believes that, according to the Hearing

Officer's decision, he primarily relied upon the testimony

of respondent's former wife for his decision in this case.
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He analyzes her testimony on pages 11 and 12 and also

on page 16 of his Decision. On page 16 he states:

"From the evidence presented I believe that her
testimony is more credible than that of her former
husband, the respondent. Granting, then, that Mrs.
Sivertson is a credible witness, could her testimony
be less probable because of honest mistake? Could
she have confused his Communist Party activities

with his activities in other organizations, such as the

Oregon Workers Alliance or its predecessor, the

Civic Emergency Federation? . . . (emphasis sup-

plied)

On page 17 of the Hearing Officer's Dicision, after con-

cluding with a discussion of Mrs. Sivertson's testimony,

he states

:

"I am of the opinion that there is substantial evi-

dence of the respondent's membership in the Com-
munist Party of the United States from early in

1936 to September of 1941."

Petitioner submits that the Hearing Officer's conclu-

sion that Mrs. Sivertson's testimony is more credible

than that oi respondent, her former husband, is to use

words contained in paragraph XI of Petition for Writ

of Habeas Corpus, untrue, arbitrary, capricious, and not

in accordance with the evidence in this case. And, yet,

it is her testimony upon which the Decision of the Hear-

ing Officer is primarily based.

It is further submitted that it is inconceivable to peti-

tioner how the Hearing Officer can conclude that Mrs.

Sivertson's testimony is "more credible" than that of her

former husband, the respondent. The record shows in the

first place that she virtually abandoned the two children

born as issue of her marriage to respondent and, in the
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the second place, that, unfortunately, she is a common
drunk.

"Q. How many times before Mr. MacKay di-

vorced you were you arrested in Portland on drunk
charges?

A. Just one.

Two times? What happened on the first occasion,
do you recall?

A. I refuse to answer that one." (p. 764)
Hearing Officer to Witness: Do you have the

answer.

A. Yes.

Q. It is a matter of public record, then, you
might as well say.

A. Disorderly conduct and $25 fine." (p. 764)

;

* * *

Q. Do you recall what year it was that you first

began drinking?

A. '39 I guess.

Q. Well, that was some six years after you
claimed you were a member of the Communist Party
wasn't it . .

."

Q. So you were a member of the Communist
Party for several years before you began drinking,

isn't that so?

A. Yes." (p. 765)
* * *

"Q. After you married Mr. Sivertson you were
arrested in Portland upon a charge of drunk and
confined in jail. Isn't that so?

A. Yes." (p. 766)
* # #

"Q. Just roughly speaking, can you estimate the

number of times that you have been arrested for

drunk in your lifetime? Just approximately.

A. I don't know. Do I have to answer that

question?
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About 7 or 8 times, I think." (p. 787)

"Q. And when you told me you were arrested

about seven or eight times on drunk charges, did
that include any arrests in Walla Walla?

A. Yes.

Q. How many arrests in Walla Walla?
A. One." (p. 774)

Indeed the witness Mrs. Sivertson herself admits her

uncertainty as to whether meetings she claimed were

Communist Party meetings might have been meetings

of the Workers Alliance

:

"Q. So what you claim were Communist Party
meetings might have been meetings of the Workers
Alliance where these problems were discussed con-

stantly by the Oregon Workers Alliance. Isn't

that so?

A. No, I don't think so." (p. 770)

Consider a little further the record of this case relative

to Mrs. Sivertson. One of the witnesses called by re-

suondent was Gladys Nelson (p782), an Oregon resdent

for thirty years. After testifying to having seen Mrs. Sil-

vertson frequently intoxicated, she gave this testimony:

Q. "Do you know the general reputation of Syl-

via MacKay Sivertson for truth and veracity in

this community?
A. Yes.

Q. Is the general reputation of Sylvia MacKay
Sivertson for truth and veracity in this community
good or bad?

A. It is bad.

Q. Would you believe her under oath?

No. No. (p 783).

Similar testimony against Mrs. Sivertson was given

by Carl Nelson, husband of Gladys Nelson. There is not
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one word of contradiction ot Mr. and Mrs. Nelson's tes-

timony against Mrs. Sivertson in the record of this case!

We have now observed the character of the tes-

timony of the four persons who testified against
petitioner. That testimony is not substantial and is

unworthy of belief.

Let us now turn to a brief consideration of the wit-

nesses who testified for respondent. Contrast them with

the character of the witnesses who testified against re-

spondent.

First, Dan Mahoney to whom we previously referred.

Second, James Roberts (p 543), American citizen, age

66, father of five children, testtified to the good repu-

tation of respondent.

Third, Dorothy MacKay, (p 554) is respondent's

sister-in-law. She testified she has lived in Portland

21 years, is vice-president of her American Legion Aux-

iliary Post and that her husband, respondent's broth-

er, is past commander of that Post.

Fourth, Virgil Roberts (p 560), home owner and Ore-

gon resident since 1928, who resides with his wife and

their six childreen.

Fifth, Leveta Roberts, his wife, (p 567).

Sixth, Mildred Kolmayer (p 571). She has four chil-

dren, her husband is chief oil refiner for the Gledden

Company. She belongs to the Central Lutheran Church,

to the local and national Grange.
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Seventh, William Holtz (p 581), Oregon resident since

1942.

Eighth, Clarence La Salle (p 585) an employee of the

Maintenance Housing Authority. He was Senior Duty

Sergeant in the National Guard and enlisted respond-

ent in the National Guard. This witness was asked:

"Q. In your opinion, would he be a good Ameri-
can citizen? (referring to respondent).

A. Of the best, (p 589).

La Salle was asked by the Government:
"Q. Have you ever belonged to any other organ-

izations of any kind?
A. Yes, I did belong to the Veterans of Foreign

Wars, both in Chicago and down at Seaside at one
time. I was a member of the Disabled American
Veterans but had to drop out because of unem-
ployment and prior to this last war I was a mem-
ber of the Military Order of the Purple Heart."

(P 591).

Ninth, Ronald MacKay the 7 year old son of respond-

ent.

Tenth, James MacKay the 15 year old son of re-

spondent, student at Beaverton high school. Said his

father has taken him to church, to Sunday school, and

that his father always told him to be truthful and hon-

est and to be a good citizen, (p 602). Said his father is

his sole support.

Eleventh, Rosa V. McClure, (p 720) who knew re-

spondent since 1943.

Twelfth, Anabel Macay (p 725) respondent's wife.

Thirteenth, Gladys Nelson, (p 782) to whom we pre-

viously referred.
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Fourteenth, Carl Nelson (p 785) to whom we pre-

viously referred.

Fifteenth, Hamish Scott MacKay (p 603) the re-

spondent in this case.

WE BELIEVE IT IS A SIGNIFICANT FACT
THAT SO MANY AMERICAN CITIZENS INCLUD-
ING A PURPLE HEART VETERAN AND THE
VICE-PRESIDENT OF AN AMERICAN LEGION
AUXILIARY POST, TESTIFIED UNDER OATH
FOR HAMISH SCOTT MACKAY, THE RESPOND-
ENT. WHAT A CONTRAST WITH THE CHAR-
ACTER OF THE FOUR GOVERNMENT WITNESS-

ES JN THIS CASE!
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CONCLUSION

That the record of this case shows that respond-

ent Hamish Scott MacKay has been a law-abiding mem-
ber of this community for nearly twenty-five years;

that he has never been convicted of crime; that for

years he has tried to become an American citizen but

was prevented from doing so by the local immigration

service; that he has never at any time advocated force

and violence or the forcible overthrow of the govern-

ment.

Here is a case where the immigration service seeks

to banish from this country, from his wife, his mother,

his two children, Hamish Scott MacKay and primarily

upon the incredible testimony of his former wife.

Petitioner submits that the "Decision of the Hearing

Officer" in this case is based upon no substantial evi-

dence, is contrary to law, and that this court should al-

low the writ and free the petitioner.

Respectfully submitted,

Peterson & Pozzi

Irvin Goodman
Sidney I. Lezak


